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Re:   July 11, 2023 Regular Meeting of the Board of Directors 
Protest of Fiscal Year 2024 State Water Project (“SWP”) Taxes 
__________________________________________________________________

To the Board, Mr. Barrett and Mr. Ferre: 

This letter is submitted on behalf of Howard Jarvis Taxpayers Association (“HJTA”), 
for itself, its members and all other Coachella Valley Water District (“CVWD”) customers and 
taxpayers who are affected by the matters discussed herein.  

We write to protest and comment on CVWD’s proposed SWP tax levy of $0.11 per 
$100 of assessed value for Fiscal Year 2024 and proposed Resolutions 2023-23 and 2023-24, 
which are identified as Item 7.D on CVWD’s agenda for the upcoming July 11, 2023 Board 
Meeting.  

As you are aware, the Riverside County Superior Court recently entered an order 
invalidating CVWD’s Fiscal Year 2020, 2021 and 2022 SWP taxes in Howard Jarvis Taxpayers 
Association v. Coachella Valley Water District, Master File Case No. RIC1825310. A true and 
correct copy of the Court’s order is attached to this letter as Exhibit 1. CVWD’s proposed SWP 
tax for Fiscal Year 2024 is invalid for (among other reasons) the same reasons—it violates the 
requirements of the Water Code and CVWD’s contract with the State Department of Water 
Resources (“DWR”) as well as the constitutional mandates of Proposition 13. The materials 
posted on CVWD’s website regarding the proposed SWP tax for Fiscal Year 2024 (including the 
draft resolutions, the agenda staff report, and the lengthy technical memoranda created at the 
request of CVWD’s attorneys) demonstrate that the proposed tax fails to comply with the law, 
among other things, and relies upon blatant mischaracterizations of the Court’s order invalidating 
the tax in prior fiscal years. 

SUPPLEMENTAL COMMUNICATION 
PUBLIC COMMENT 

ITEM NO. 7E
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     HJTA sponsored Proposition 13 forty-five years ago in order to protect taxpayers 
against escalating property taxes and spendthrift politicians. In particular, Proposition 13 
prohibits local government agencies such as CVWD from levying ad valorem property taxes in 
excess of one (1) percent of the full cash value of the taxpayer’s real property, unless the tax is 
used to pay debt that was expressly approved by the voters prior to 1978. CVWD levies ad 
valorem property taxes well in excess of Proposition 13’s one-percent cap and seeks to justify 
them as so-called “SWP taxes.” CVWD erroneously argues that its “SWP taxes are authorized 
by Water Code section 11652, part of the Burns-Porter Act voters approved in November 1960 
and by Article 34(a) of the District’s contract” with the DWR. (Agenda Staff Report, p. 2.)  
 
 However, as the Riverside County Superior Court recently confirmed, the voters only 
approved local property taxes to pay SWP debt “if revenues from water sales were not enough to 
pay such cost.” (Exhibit 1, Order at p. 8 [quoting Goodman v. County of Riverside (1983) 140 
Cal.App.3d 900, 906 (“Goodman”)].) “[T]he expectation from the time of adoption was that the 
SWP would be paid for predominantly, although not exclusively, from user charges. In that 
context, neither Water Code section 11652 or article 34(a) of the SWP contract can be 
reasonably interpreted to mean that a SWP contractor can rely upon taxes rather than user 
charges whenever it chooses to do so. It has discretion, but its discretion is not unbounded.” (Id.)  
 
 SWP property taxes are only authorized when necessary to pay the water district’s 
contractual obligations to the DWR, which are in turn used to pay the SWP debt approved by the 
voters in 1960. “[I]mportantly, allowing taxes to be levied unnecessarily would cast doubt upon 
the constitutionality of those taxes under article XIIIA [Proposition 13].” (Id.) “To the extent that 
it would be feasible for the SWP contractors to raise the funds to pay their obligations to the 
DWR through user fees, taxes would not be necessary, and the reasoning of Goodman would 
suggest that those taxes would not fall within the exception to the 1 percent cap on ad valorem 
taxes.” (Id.) 
 
 Thus, the Court held: “(1) that the district is not authorized to levy taxes to pay its SWP 
contract obligations unless it is necessary to levy them, (2) that it is ‘necessary’ only when it is 
not feasible to raise sufficient funds to satisfy those obligations by user charges alone, and (3) 
that the district exercises its discretion when deciding the issue of feasibility.” (Id.) After 
analyzing the evidence, the Court concluded that CVWD “abused its discretion” by levying SWP 
taxes that were not necessary to pay its SWP contract obligations to the DWR. (Id. at p. 11.) The 
proposed Fiscal Year 2024 levy would be an abuse of discretion for the same reasons.  
 
 None of the materials posted on CVWD’s website demonstrate that an $0.11 tax levy is 
necessary. Indeed, the technical memoranda prepared at the request of CVWD’s lawyers never 
consider whether it would be feasible to raise some portion of the required revenue through user 
charges rather than property taxes. The memoranda instead examine the purported economic 
impacts of raising all of the revenue from replenishment assessment charge (“RAC”) rates. This 
“all or nothing” approach ignores the legal requirements for SWP taxes and fails to consider an 
appropriate mix of revenue sources for paying CVWD’s expenses. (See id. [the relevant inquiry 
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concerns “the degree to which it would be feasible to derive a greater portion of that income 
from user charges and a lesser portion from taxes”].)  
 
 In fact, CVWD has completely failed to consider the feasibility of raising revenues 
through the RAC rate charged to large agricultural companies in the East Coachella Valley. 
CVWD officials have admitted in writing that CVWD has deliberately kept the East RAC rate 
“artificially low” since its inception. The “artificially low” East RAC rate ensures that 
agricultural companies (including those owned or represented by Board Members John Powell, 
Peter Nelson and Anthony Bianco) continue to make huge profits. As the Court noted in its 
order, CVWD’s agricultural water rates are “among the lowest in the state” and, as a result, “the 
Coachella Valley’s farmland is ranked among the most profitable crop-growing regions in the 
state on a per acre basis.” (Id. at p. 10.) 
 
 The RAC rates charged in the West and Mission Creek areas of the Coachella Valley are 
much higher than the RAC rate charged to agricultural companies in the East. (See, e.g., Exhibit 
2 [Ruling entered in Howard Jarvis Taxpayers Association v. Coachella Valley Water District, 
Master File Case No. RIC1905897] at p. 1.) Yet, CVWD refuses to consider raising the East 
RAC to pay SWP expenses and ease the burden on taxpayers. The technical memorandum 
prepared by NBS analyzes raising the Mission Creek RAC rate from $135.52 to $755.79 per 
acre-foot and raising the West RAC rate from $165.37 to $755.79 per acre-foot, but there is no 
mention of raising the East RAC rate above $72.27 per acre-foot. (See NBS Report at p. 6.)  
 

As justification, CVWD falsely suggests that only the West and Mission Creek areas 
benefit from the SWP. (See, e.g., Findings set forth in proposed Resolution No. 2023-23.) 
However, CVWD’s SWP contract with the DWR is for the benefit of the entire Coachella 
Valley, and its contractual SWP obligations are district-wide expenses. Moreover, the evidence 
shows, and the Riverside County Superior Court has found, that the use of SWP water at 
replenishment facilities in the West benefits the entire Coachella Valley, including the East. (See, 
e.g., Exhibit 2 at p. 6 [“HJTA provides evidence that shows replenishment in the West AOB 
benefits the East AOB due to the flow of groundwater from West to East”].) Yet, CVWD has 
never even considered raising the artificially low East RAC rate to ease the burden of the 
property taxpayers who fund 100% of CVWD’s district-wide SWP expenses.  

 
In addition, there is no indication that the proposed $0.11 tax levy is necessary to pay 

CVWD’s contractual obligations to the DWR. The Court’s order, Water Code § 11652 and 
article 34(a) of CVWD’s contract with DWR all make clear that SWP taxes may only be used to 
make “payments under the contract.” Nothing permits CVWD to divert SWP property taxes to 
other purposes. Yet, that is exactly what CVWD does, using clever labeling to hide its unlawful 
expenditures. CVWD states that it uses the tax revenues to pay “SWP expenses” when, in fact, 
the revenues are diverted to other uses, such as purchasing non-SWP water from other local 
agencies. As the Court found, “a substantial portion of the expenses claimed by the district to be 
part of its SWP obligations are not.” (Exhibit 1, Order at p. 11.) “Just because there is a line-item 
labeled ‘SWP Allocated Costs’ in the budget summary is not persuasive evidence that the 
District spent the money on authorized SWP expenses.” (Id. at pp. 11-12.)    
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This same fatal flaw exists regarding the proposed tax for Fiscal Year 2024. CVWD 

plans to raise $90.3 million in property taxes for purported “SWP expenses” without any clear 
indication of what those expenses are or whether the voters approved the use of SWP property 
taxes to pay them. To the extent that such taxes are not necessary to pay CVWD’s contractual 
SWP obligations to the DWR, they are invalid and unconstitutional just like the SWP taxes 
levied by CVWD in prior fiscal years. HJTA continues to protest CVWD’s failure and refusal to 
follow the constitutional mandates imposed by Proposition 13 and confirmed by the Superior 
Court, as well as CVWD’s ongoing abuses of the SWP system.  
 

Nothing contained or omitted herein or in any other communication shall constitute or is 
intended to or shall operate as an admission or as an election, waiver or relinquishment of or 
limitation on any right, remedy or defense, at law or in equity, all of which are reserved.   
 
 

Sincerely, 
 

 
       
       Jeffrey Lee Costell 
 
 
 
Cc:  Michael Colantuono, Esq. (mcolantuono@chwlaw.us) 
 Pamela Graham, Esq. (pgraham@chwlaw.us) 
 Liliane Wyckoff, Esq. (lwyckoff@chwlaw.us) 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA APR 31 2022
COUNTY OF RIVERSIDE

L 0# 006I1
TITLE: DATE& DEPT.    NUMBER

ROBERTS VS COACHELLA VALLEY WATER April 21, 2022 RIC1905897
Dept. 06

COUNSEL REPORTER

Please see attached Clerk's Certificate of Mailing None Present

PROCEEDING

RULING

cm

Plaintiff's requests for judicial notice is GRANTED as to exhibits 9,  10, 14- 16, 19- 20, 21-  
0

23, and 25-27.

Plaintiff's requests for judicial notice is DENIED as to exhibits 1- 8, 11- 13, 17- 18, 24, and
28- 29.

The Petition is GRANTED.

There is one aquifer beneath the Coachella Valley. The CVWD divides its service area into
three " Areas of Benefit" ( AOB). The Whitewater Subbasin is divided into "West" and " East"
areas of benefit.

Customers are charged Replenishment Assessment Charges  ( RAC).  These rates are

assessed to pay costs associated with replenishment of CVWD' s groundwater supply.
These rates are not uniform among the different areas of benefit. Customers in the East
AOB are charged RAC rates of $ 72.27 per acre-foot, while customers in the other AOBs
are charged $ 165. 37 per acre- foot.

HJTA argues that there is no legal basis for-the difference in RAC rates and the East AOB
pays significantly less to purposely, and unlawfully, benefit large agricultural water users at
the expense of domestic water customers. By way of the instant writ petition, HJTA seeks
to invalidate CVWD' s RAC rates. HJTA argues the RAC rates violate Propositions 218 and
26, constitutional due process and equal protection clause, as well as California public
policy. HJTA seeks a writ of mandate under CCP § 1085 directing CVWD to stop collecting
and enforcing the RAC rates, to comply with its duties under applicable law and policy, and
to make restitution to all ratepayers who were overcharged through CVWD' s RAC rates.
CVWD opposes the petition.  CVWD asserts the RAC is a levy on those who pump
groundwater based on the volume they pump to fund groundwater replenishment. CVWD
argues that the RAC rates are subject to Prop 26, rather than Prop 218, and that the RACs
comply with Prop 26 because they do not exceed the reasonable costs to CVWD of
replenishment within each AOB. CVWD- argues the West AOB receives significantly more
imported water than the East AOB, which necessitates that the West AOB rates be higher.
CVWD asserts that just because there is more than one way to fund groundwater
replenishment, it does not mean that the method CVWD' s Board chose is unconstitutional.
Even if Prop 218 applied, which CVWD argues it does not, CVWD contends the RAC rates
would not violate that Proposition either. Additionally, CVWD contends its RAC rates do
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not violate due process, equal protection, or California public policy. Finally, CVWD asserts
that Petitioner lacks standing to challenge RAC rates they do not pay.
Standing

CCP  § 863 permits  " any interested person to bring a reverse validation action.  The

California Supreme Court has defined this phrase to include " a party contesting the matter
in question."  ( Bonander v.  Town of Tiburon  ( 2009)  46 Cal. 4th 646,  656.)  In Citizens
Against Forced Annexation v.  County of Santa Clara ( 1984) 153 Cal.App.3d 89, 96, an
unincorporated association composed of taxpayers,   residents,   landowners and/ or

registered voters in Santa Clara County filed an action challenging the validity of more than
125 annexations of territories to San Jose that were accomplished without elections. The
court found the association had standing to challenge the annexations of various disputed
territories based on the allegations that various specifically named original plaintiffs, who
had an interested relationship with the disputed territories,  were members of the

association. In supporting its decision, the court noted the "broad language of section 863
of the Code of Civil Procedure, the nature of [ the association], the specifically alleged
interests of certain of its members, and the nature of a validation action." ( Citizens Against

Forced Annexation v. County of Santa Clara, 153 Cal.App. 3d at 96.)

In support of the instant brief, Plaintiff provides the declaration of Laura Dougherty, a staff
attorney for HJTA. She notes that HJTA has at least 19,085 members who reside within
the boundaries of, and are customers of, the CVWD. This includes members who are
domestic water customers of CVWD and who pay the charges that are being challenged in
the instant action. ( Dougherty Decl. ¶ 3.) Under the reasoning in Citizens Against Forced
Annexation, discussed above, this is sufficient to grant HJTA standing to bring the instant
claim.  Additionally, the broad language of CCP § 863 and the CA Supreme Court' s note in
Bonander indicates that § 863 intends to allow interested partiesJunder a broad definition to
bring claims of this nature.

Proposition 218

Prop 218 only applies to assessments ( Cal. Const.  art. XIII D, § 4) and fees/ charges. ( Cal.
Const., art. XIII D, § 6.) A fee or charge is " any levy other than an ad valorem tax, a special
tax, or an assessment,  imposed by an agency upon a parcel or upon a person as an
incident of property ownership,  including a user fee or charge for a property related
service." ( Cal. Const., art. XIIID, § 2( e).)

In Buenaventura, the California Supreme Court defined a fee as something " charged for a
property- related service,' and is thus subject to article XIII D, if it is imposed on a property

owner,  in his or her capacity as a property owner, to pay for the costs of providing a
service to a parcel of property."  ( City of Buenaventura v.  United Water Conservation
District ( 2017)  3 Cal. 5th 1191,  1208  (" Buenaventura").) The Court made an important
distinction though — " not all fees associated with obtaining water are property- related fees
within the meaning of article XIII D." ( Id. at 1208.) The California Supreme Court in Bighorn

held that fees for supplying water through an established connection are property- related
service fees.  (Bighorn- Desert View Water Agency v.  Verjil ( 2006)  39 Cal. 4th 205,  214

Bighorn').)    However,  the Buenaventura court held that charges for the service the
District provided in that case,  like the conservation of limited groundwater stores and
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remediation of the adverse effects of groundwater extraction, were not property- related in
the same way.  ( Buenaventura,  supra, 3 Cal. 5th at 1208.) Conserving and replenishing
groundwater that flows through an interconnected series of underground basins, none of
which correspond with parcel boundaries, does not constitute delivering water to parcels.
The court noted these "basins are managed by the District for the benefit of the public that
relies on groundwater supplies, not merely for the benefit of the owners of land on which
wells are located." ( Buenaventura, supra, 3 Cal. 5th at 1208.)

CVWD describes the RAC rates as: " The [ RAC] is a levy on those who pump groundwater
such as water agencies,  golf courses,  homeowners'  associations,  and agriculture —

based on the volume they pump to fund groundwater replenishment. ( AR 33083, 33088.)
CVWD replenishes groundwater for beneficial uses with imported water directly,  via

recharge ( or spreading) basins, and indirectly by inducing those who pump groundwater to
use other supplies, like Colorado River Water imported through the Coachella Canal and
recycled water." Resolutions from the CVWD Board note that the RAC revenues " will not
exceed the funds required to provide the replenishment program and shall be used
exclusively for the replenishment program."  ( AR 33083,  33088.)  Given the evidence

showing that the RAC rates support the replenishment of groundwater and are not related
to supplying water, under the reasoning in Buenaventura, Prop 218 does not apply to the
RAC rates.'

Regardless,  CVWD has not met its burden under Proposition 218.    Proposition 218
provides that a  " fee or charge imposed upon any parcel or person as an incident of
property ownership shall not exceed the proportional cost of the service attributable to the
parcel." ( Cal. Const., art. XIII D, § 6, subd. ( b)( 3).) It is CVWD' s burden to show that the
RAC rates do not exceed the proportional cost of groundwater replenishment attributable
to the West AOB customers.

As is discussed in greater detail below, CVWD does not provide any evidence to establish
that the RAC rates charged to West AOB customers are no more than necessary to cover
the reasonable costs of groundwater replenishment for that AOB. CVWD only provides
evidence to show that the West AOB RAC rates are higher than the East AOB RAC rates,
and that such a disparity is logical given the greater costs imposed on the West AOB.
However, no evidence is provided to show the RAC rates do not exceed the proportional
cost of groundwater replenishment attributable to the West AOB customers. As such, even
if Prop 218 does apply to the RAC rates, CVWD has not met its burden to show the rates
are valid.

Proposition 26

Proposition 26 redefined the taxes that required voter approval under Proposition 218 to
include " any levy, charge, or exaction of any kind imposed by a local government," except
for specific exceptions. ( Cal. Const., art. XIII C, § 1, subd. ( e).) Proposition 26 also requires

a two- thirds vote of the Legislature to approve laws increasing taxes on any taxpayers and
shifts the burden to the state or local government to demonstrate that any charge, levy or
assessment is not a tax. ( Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th 1310,

1 In the recent writ for RIC1904943, the court found that Proposition 218 applied to Canal Water rates. Importantly,
CVWD did not dispute that Prop 218 applied in that instance.
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1322.) Proposition 26 shifted the burden of proof to the agency that imposed the levy,
charge or fees:  "The local government bears the burden of proving by a preponderance of
the evidence that a levy, charge, or other exaction is not a tax, that the amount is no more
than necessary to cover the reasonable costs of a governmental activity,  and that the
manner in which those costs are allocated to a payor bear a fair or reasonable relationship
to the payor' s burdens on, or benefits received from, the governmental activity."   ( Cal.
Const., art. XIII C, § 1, subd. ( e).)  The Supreme Court of California has made clear that
the aggregate cost inquiry and the allocation inquiry are two separate steps in the

analysis." ( Buenaventura, supra, 3 Cal. 5th at 1212.)

a.  Aggregate Cost Inquiry

First, CVWD bears the burden of proving by a preponderance of the evidence that the
RAC rates are no more than necessary to cover the reasonable costs of groundwater
replenishment in the West AOB.

CVWD notes the West AOB was established nearly five decades ago following a
geological survey and model by the Department of the Interior that determined the portion
of the groundwater basin that would benefit from recharge at what became the Whitewater
River GRF. ( AR 115042.)   The Whitewater River Subbasin is bounded by the following
borders: to the north is the San Gorgonio Pass subbasin; to the northeast is the Garnet Hill
fault, the Banning fault, and the San Andreas fault; on the west is the San Jacinto and
Santa Rosa Mountains; and the south boundary is an imaginary line extending from Point
Happy to the Little San Bernardino Mountains. ( AR 11504.) When the federal government
conducted this study in the 1970s, it noted " water levels have been declining" north of the
imaginary line that constitutes the south boundary but rising south of the boundary. ( AR
11504.) This indicates the West AOB was in greater need of groundwater replenishment at
this time than the area that eventually became the East AOB was.
HJTA asserts that CVWD cannot credibly claim that the entire $ 11. 4 million cost of the
Palm Desert Groundwater Replenishment Facility ( PD- GRF) is attributable to parcels in
the West AOB because the record is clear the PD- GRF benefits parcels in the East AOB,
as well.  (AR:231: 021752- 759.) CVWD asked Todd Groundwater to perform a focused
assessment of the groundwater model output files to quantify the impact of planned PD-
GRF operations on subsurface flows across the boundary defining the West AOB and East
AOB. ( AR 021752.) The report notes the East AOB receives benefits from the PD- GRF.
AR 021755.) However, as CVWD points out, the report specifically states "[ e] stimates of

the effect of PD- GRF operations on subsurface flow across the AOB boundary using the
local model are considered unreliable." ( AR21756 ( emphasis added).) CVWD provides
evidence from the 2021- 2022 Engineer' s Report that the East AOB' s groundwater
elevation steadily declined from 1960 until 2009,  when direct replenishment of the
groundwater began at Thomas E.  Levy Facility in the East AOB.  ( AR 26464.) These

graphs also show that the West AOB' s groundwater elevation, at least at one particular
well close to the East AOB, was near zero until direct replenishment began at the PD- GRF

2 Although this is the citation CVWD provides, this page of the record does not support this proposition. It does not
discuss which portion of the groundwater basin would benefit from recharge; rather, it describes the boundaries of
each subbasin.
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in 2019. ( AR 26464.) It is unclear from this information, though, if the PD- GRF had any
impact on the East AOB.

CVWD asserts that the West AOB' s RAC rates are higher because it is costlier and more
expensive to maintain than the East AOB. In 2019, the West AOB used almost 7 times as
much imported water as did the East ( 243, 357 of vs. 36, 143 af). ( AR 26493, 26504.) In

2020, the West received almost 4 times as much imported water than the East ( 136, 187 of
v. 37, 536 af). ( Ibid.) Further, in 2020, the West RAC fund' s supplemental water purchases
totaled  $ 13, 346, 000.  ( AR 33171.)  In 2020,  the East RAC fund' s supplemental water
purchases totaled only $3, 967, 000. ( AR 26507.) CVWD argues this means the West RAC
rates fund a lot more water purchases than the East RAC rates do.

CVWD does not provide any evidence, though, to establish that the RAC rates charged to
West AOB customers are no more than necessary to cover the reasonable costs of
groundwater replenishment for that AOB. CVWD seemingly attempts to improperly shift
the burden to HJTA.  ("HJTA cannot prove the East RAC and West RAC exceed the
reasonable costs of service within each AOB." Opp. p. 32:23- 24.) CVWD does not provide
any discussion about how the increased expenses unique to the West AOB result in the
specific RAC rates those customers pay. All CVWD has done is shown that there is some
evidence to support the West RAC rates being higher than the East RAC rates. This is not
the burden CVWD must meet. Without providing specific evidence to show that the West
RAC rates are no more than necessary to cover the West AOB' s higher costs of
groundwater replenishment, CVWD has not met its burden under the first prong of a Prop
26 inquiry.

b.  Allocation Inquiry

CVWD bears the burden of proving by a preponderance of the evidence that the manner in
which the RAC rates are allocated to West AOB users bears a fair or reasonable
relationship to the payor' s burdens on,  or benefits received from,  the replenishment
activities.

HJTA argues that CVWD' s Board has admitted the West AOB funds projects which are
either mutually beneficial for both the East and West AOB, or that are unrelated to the
West AOB entirely.  (AR: 51: 001353,  In.  16-23.) CVWD Board member Patrick O' Dowd,

while at a May 24, 2016 CVWD Board meeting, read from a 1974 Desert Sun newspaper
article which said " the West RAC has morphed into something it was never intended to
be... it has become a funding mechanism for the district to create projects which are
arguably either mutually beneficial... or projects unrelated to the West RAC."  Many of the
CVWD Board members did not agree with O' Dowd' s argument in this respect. This is not
evidence that supports HJTA' s argument.

CVWD asserts it must impose uniform assessments within an area of benefit,  but not
across various areas. ( Water Code § 31632. 5.) Given the language of § 31632. 53, this is

3" Before July 1 of each year, the board may by resolution levy a replenishment assessment upon all water production
during the following fiscal year within each area of benefit as determined by the board. The assessment within each
area of benefit shall be at a uniform rate per acre- foot. The resolution shall also state the time or times at which such
assessment shall be due and payable, which may be in convenient installments as determined by the board." Water
Code§ 31632. 5.
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correct. However, the issue is whether the RAC rates charged to the West AOB bear a fair
or reasonable relationship to the benefits/ burdens the West AOB users receive from the
replenishment activities. Conversely, the issue is also whether the RAC rates charged to
the East AOB bear a fair or reasonable relationship to the benefits/ burdens the East AOB
users receive from the replenishment activities.

The West AOB began receiving groundwater replenishment from the Whitewater GRF in
1973 ( AR 7792). This led, at least initially, to an increase in the West AOB' s groundwater
levels. The East AOB' s levels were stable until the mid- 1980s, when they began to steadily
decline. CVWD argues that if the East AOB benefitted from the Whitewater GRF, its levels
would have started to rise in 1973, just as the West's did.  CVWD notes that the East
AOB' s levels only increased after CVWD began operating the Levy GRF in 2009. '( AR
7792.) Thus, CVWD concludes that the East AOB does not benefit from the Whitewater
GRF. The graphs in the Engineer' s Report certainly show the levels and trends that CVWD
references. However, it is not clear from the graph alone that CVWD' s interpretation of the
cause and effect of the rising/ declining levels is accurate. These graphs provide data and
not interpretation.

The discussion in the April, 2020 Engineer' s Report notes that as a result of conservation
efforts and  " in- lieu replenishment programs where Colorado River water and recycled
water are used to reduce demands on groundwater,"  the East AOB saw increased

groundwater levels. Level increases in the direct vicinity of the Levy GRF were " primarily
the result of annual direct replenishment" from the Levy GRF. ( AR 7835.) This discussion

supports the data detailed above that the East AOB benefitted directly from the Levy GRF.
Though, it still does not answer the relevant question of whether the East received any
benefit from the West AOB' s replenishment efforts.

In Reply, HJTA provides evidence that shows replenishment in the West AOB benefits the
East AOB due to the flow of groundwater from West to East. ( See Reply Brief pages 5- 6,
citing AR: 80: 1779; 80: 1856; 80: 1844; 80: 1873; Reply RJN Ex. 1 at p. 47; AR: 22: 796 ("The

recharge programs in the Upper Valley directly and indirectly benefit the entire Valley by
reducing the amount of overdraft");  etc.)  Once again,  HJTA does not bear the instant
burden. The evidence provided by HJTA showing the East AOB benefits from the West
AOB' s replenishment efforts further calls into question CVWD' s lack of evidence to meet
its.,burden. CVWD has not provided evidence to show that only the West AOB benefits
from the higher costs associated with replenishing that area' s groundwater. Thus, it has
not shown that the manner in which the RAC rates are allocated bears a fair or reasonable
relationship to the burdens and benefits to the West and East AOB customers.

CVWD has not met its burden as to either prong of a Proposition 26 analysis. Accordingly,
CVWD has not shown that the RAC rates comply with Proposition 26.
Abuse of Discretion/ Public Policy

As this is a traditional, section 1085 writ, relief is only available if the duty is clear. and
ministerial. The pronouncement of a general policy in § 106 does not seem to prohibit
discretion in public entities to such a degree that its decisions would necessarily be
ministerial.  Petitioner doesn' t provide any authority that supports § 106 being used as a
basis to grant the requested relief.

S. SYKES. Judge.

L. Howell y[iJ Clerk
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Due Process Clause

Under the California Constitution, a person may not be deprived of life, liberty, or property
without due process or law. ( Cal. Const. Art. I; § 7.) " A government entity may be found
liable for a due process violation for conduct that deliberately flouts the law,  but such
conduct still must " obstruct the [ plaintiffs] constitutionally based property rights." ( Bottini v.
City of San Diego ( 2018) 27 Cal.App. 5th 281, 316 ( emphasis in original).) HJTA has not

provided any authority that identifies rates paid by domestic water users to a regional
water district as property. This argument is unavailing and is not a basis on which to grant
the writ petition.

Equal Protection Clause

There. is a two-step analysis to determine whether a challenged classification is rationally
related to achieving a legitimate state purpose. First, " it must be determined whether the
challenged legislation has a legitimate purpose." If it does, then the court must decide
whether " it was reasonable for the lawmakers to believe that use of the challenged
classification would promote that purpose." ( Hoffman v.  U. S.  ( 9th Cir.  1985) 767 F. 2d
1431, 1436 ( citing Western & Southern' Life Ins.  Co. v. State Bd. of Equalization ( 1981)
451 US 648, 668).)

CVWD has provided evidence that the costs associated with replenishment in the West
AOB are greater than those in the East AOB. This is not necessarily disputed by HJTA.
CVWD has divided its customers into geographical areas of benefit and then charged rates
allegedly based on those areas of benefit. The issues with cost allocation are discussed
above,  but for purposes of an equal protection analysis,  CVWD has established that
dividing customers into different AOBs and charging those customers different rates is not
inherently a violation of any law. HJTA has not provided any evidence to the contrary with
respect to an equal protection challenge. This is not a basis on which to grant the instant
petition.

Relief

Plaintiff requests a further evidentiary hearing to establish the exact amount of monetary
relief it is entitled to. As such the court intends to set such a hearing in consultation with
counsel. Counsel shall meet and confer and propose a briefing and hearing schedule.

With respect to injunctive relief, more information is needed from the parties, and the court
declines to order such.   Such injunctive relief can be addressed in conjunction with the
monetary relief briefing and hearing.

Date: LL- Jgaeof a erior

s

Court

County of Riverside
S. SYKES. Judge.

L. Howell Nis), Clerk
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